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But the problem when creditors are involved as pointed out by 
the court in this case, has caused much confusion among the authori- 
ties. The strictest view is probably that announced by Mr. Justice 
Pitney as Vice Chancellor of the New Jersey Equity Court: 4 "The true 
test, under this statute, as applied to the case here in hand is this: if 
the company actually had to its credit in the bank" this sum "would it 
have been willing to have paid that price in cash for the property in 
question for the uses and purposes to which it proposed to devote it." 
Perhaps there are corporations like banks and similar institutions to 
which this test should be applied. Query: should it be applied to all 
business corporations? Perhaps this matter of values can be settled 
most satisfactorily by a Board of Valuers, which can adjust values 
at the time of the transfer rather than at a much later time as the 
courts are called upon to do now. 

M. C. L. 



Constitutional Law: Civil Rights Act of 1875: When Partial Uncon- 
stitutionality Invalidates Whole Law, — Thirty years ago the Supreme 
Court of the United States in a famous decision, 1 declared that the 
Civil Rights Act of 1875, providing that "all persons within the 
jurisdiction of the United States shall be entitled to the full and equal 
enjoyment of the accommodations, advantages, facilities, and privileges 
of inns, public conveyances on land or water, theatres and other places 
of amusement, subject only to the conditions and limitations establish- 
ed by law, and applicable alike to citizens of every race and color, 
regardless of any previous condition of servitude," was, as to the 
States, unconstitutional and void, because in excess of the power 
conferred upon Congress, and an encroachment upon the powers re- 
served to the States. But in the course of his opinion Justice Bradley 
observed: "We have discussed the validity of the law in reference 
to cases arising in the States only; and not in reference to cases aris- 
ing in the Territories or the District of Columbia, which are subject 
to the plenary legislation of Congress in every branch of municipal 
regulation. Whether the law would be a valid one as applied to the 
Territories and the District is not a question for consideration in the 
cases before us; they all being cases arising within the limits of States." 

It has been tacitly assumed that the act in question was valid in 
reference to the Territories and District of Columbia, because they are 
"subject to the plenary legislation of Congress in every branch of 
municipal regulation." But the court has now held that the act is 
void in its entirety. 2 



4 See v. Heppenheimer, (1905) 69 N. J. E. 36, 61 Atl. 843. See 
also 22 Harvard Law Rev. 319. 

1 Civil Rights Cases, (1883) 109 U S. 3. 

2 Butts v. Merchants & Miners Transportation Co., (June 16, 1913) 
230 U. S. 126; 33 Sup. Ct. Rep. 964. 
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The plaintiff in this case was a colored woman who had purchased 
a ticket entitling her to the privileges of a first-class passage on one 
of the defendant's steamships on a trip from Boston to Norfolk, 
Virginia, and return to Boston. On both voyages the plaintiff was 
denied, because of her color, the full and equal enjoyment of the ac- 
commodations and privileges of a first-class passenger. The discrimina- 
tions consisted in denying the plaintiff a stateroom on the upper deck 
and admission to the first table in the dining saloon. Here, then, was 
a person, on an American vessel upon the high seas, and so "within 
the jurisdiction of the United States," who had been denied the "full 
and equal enjoyment of the accommodations," of a "public conveyance 
on water," because of her "race or color," and accordingly protected, 
ostensibly, by the terms of the Civil Rights Act. The question before 
the court was whether the act being in excess of the power of Con- 
gress in part, was invalid in its entirety. In holding the act "al- 
together void,"Mr. Justice Van Devanter, for the Court, rests the 
decision on two grounds: (1) that it was the intention of Con- 
gress to enact a law which should be uniform wherever the jurisdic- 
tion of the United States extended; and (2) that the act being a penal 
statute, and subject to strict construction, the court could not give a 
special application to the general words "within the jurisdiction of the 
United States." 

Obviously the main purpose of the Civil Rights Act was to carry 
out the theory defended by Mr. Justice Harlan in his dissenting opinion 
in the Civil Rights Cases that the Fourteenth Amendment authorized 
Congress to legislate directly in protection of the civil rights of 
citizens within the States. Mr. Justice Bradley's argument, however, 
convincingly disposed of that view. Now, the assumption on which the 
act was based being found to be erroneous and the purpose of the 
act therefore failing of effect, the court asks in the case under review 
"How can the manifest purpose to establish a uniform law for the 
entire jurisdiction of the United States be converted into a purpose 
to create a law for only a small fraction of that jurisdiction?" "To 
give the sections in question the effect suggested, it would be neces- 
sary to reject or strike out the general words 'within the jurisdic- 
tion of the United States,' whereby Congress intended to declare and 
define in what places the sections should be operative, and to insert 
other and new words, restricting their operation to American vessels 
upon the high seas and to the District of Columbia and the Territories. 
To do this would be to introduce a limitation where Congress intended 
none, and thereby to make a new penal statute, which of course, we 
may not do." 

Important statutes of a penal character which have been held un- 
constitutional in whole, where unconstitutional in part, for the reason 
that their valid and invalid portions could not be separated, are con- 
gressional enactments with reference to elections, 3 and with reference 



s United States v. Reese, (187S) 92 U. S. 214. 
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to trade-marks.* A notable instance, where a whole great act of 
Congress was declared ineffective because of the unconstitutionality 
of a portion, was in the Income Tax Case of 1895. The act provided 
for a tax upon incomes in excess of $4,000 from whatever sources 
derived. It was held by the court that the income from real estate 
and invested personal property was a direct tax, and accordingly un- 
constitutional unless apportioned among the States according to popu- 
lation. Such provision had not been made in the act and it was, 
therefore, in so far invalid. There remained, indeed, a large number 
of taxable incomes from professions, trades, and other employments, 
but the income from $65,000,000,000 of real and personal property 
would be excluded, leaving the entire burden to fall on other incomes. 
The court said: "It is undoubtedly true that there may be cases 
where one part of a statute may be enforced as constitutional, and 
another declared inoperative and void, because unconstitutional; but 
these are cases where the parts are so distinctly separable that each 
can stand alone, and where the court is able to see and declare that the 
intention of the legislature was that the part pronounced valid would be 
held enforceable, even though the other part should fail. To hold 
otherwise would be to substitute for the law intended by the legisla- 
ture one they may never have been willing by itself to enact." 5 

As a result of the decision in the principal case, which seems 
unquestionably sound, we note the passing from the statute book of 
one of the great landmarks of American political history. 

W. C. J. 



Constitutional Law: Publication of Amended Law at Length. — 

The decision in Hawkins v. Superior Court of Marin County 1 is of 
of so much practical importance that it calls for brief mention. The 
Supreme Court holds that the new section 1491a, added to the Code 
of Civil Procedure in 1911, is mandatory, and that the court should 
not grant an order establishing notice to creditors, unless the pro- 
visions of that section with reference to filing a copy of the notice 
to creditors, setting forth the date of the publication, has been com- 
plied with, within the time limited by that section, to wit: thirty days. 
In effect, the majority opinion holds that the adoption of section 
1491a was an amendment by implication of section 1492. The dis- 
senting opinion combats this view upon the ground that under section 
24 Article IV of the Constitution of California, it is not competent 
for the legislature to amend an act without publishing it at length as 
amended. Notwithstanding the inconvenience of the looser construc- 



* Trade-Mark Cases, (1879) 100 U. S. 82. 

« Pollock v. Farmers Loan & Trust Co., (1895) 158 U. S. 601. 

i (July 29, 1913) 46 Cal. Dec. 65. 



